-

@ Institute of Air & Space Law

__Accidents & Injuries
- (] | (] °
in International Air

Law:
The Clash of the

Titans

PatliStephen Dempsey
Tomlinson Professor of Law
Director, Institute of Air & Space Law

McGill University

Copyright © 2013 by Paul Stephen Dempsey



http://en.wikipedia.org/wiki/Image:Clash_of_the_titansposter.jpg

=UIPOSESOIRVValiSal

S
“Convaniion for ina Unificaifon of Cariajr Rulas Ralaiineg io
taenretiforizl Carrizicia oy Air”

L ————— e a——— —— e

—=_WUnification.of Law. ..
uniform procedure,
documentation and
regime of substantive law
applicable worldwide.

=_Limit carrier liability so as '
oStern growih g

airline industry.
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J—U-N-Members — 192 tates

:——,'._Ihe Chicago_ Convention — 191
States

= The Warsaw Convention — 152
States

= The Hague Protocol — 137 States
= The Guadalajara Convention — 86

ontreal Convention of 1999 STRASBOURG

— 104 States

* As of Nov. 14, 2013
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iﬁé"IWonfreal Convention of 1999 i 2
—-:_——'r'nade No Sigﬂjflcant Change (0 l& J B ViATION
Article 17 of the Warsaw wu}

Convention:

= “The carrier shall be liable for
damage sustained in the event of
the death or wounding of a
passenger or any other bodily injury
suffered by a passenger, If the
aceident which caused the damage
SE sustained,toek.place on board
INE alfcraitierIntiiErcolrse ol any of
tlereperations of embarklng or
disembarking.”
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iﬁé"IWonfreal Convention of 1999 i 2
—-:_——'r'nade No Sigﬂjflcant Change (0 l& J B ViATION
Article 17 of the Warsaw wu}

Convention:

= “The carrier shall be liable for
damage sustained in the event of
the death or wounding of a
passenger or any other
suffered by a passenger, If the
-leeile =0 iWhich caused the damage
SE sustained,toek.place on board
e allcraileMRNErCOUrSe offany or
tlereperations of embarklng or
disembarking.”




= Wﬁat klnd Of—————
~ "accident" must
have occurred?

= What types of
Injuries are
contemplated by the
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memsnes . ATF France v. Saks

——

ACtS: a passenger lost herheanng inrene ear
~ routine depressurlzatlon of an Al France aircraft Jr—u Jdm g s
-~ _npormally at Los Angeles.

= The definition of an accident under Article 17 should be
flexibly applied after assessmg all the circumstances
surrounding the passenger's injuries;

= The “event or happening” that caused the passenger's
INjury must be abnormal, "unexpected or unusual®;

= The event must be "external to the passenger”, and not the
passenger's own “internal reaction” to normal flight

4eratlons, and ——————

= \Where the ' -@ntradimﬂwe trier of fact must

_ ne"wnetner an accident, so defined, has occurred.

= |n Saks, the U.S. Supreme Court noted that liability extends
under Article 17



http://www.airfrance.us/cgi-bin/AF/US/en/common/home/home/HomePageAction.do?BV_SessionID=@@@@1261606612.1161032506@@@@&BV_EngineID=ccceaddjdjlljlicefecekedgfndfko.0
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ERO EXHIBITION | The Master of Rolls of England’s Court of
ﬂ Appeal concluded,

— — -—
- i ——

- —

JULY9 mZO “I'cannot see, however,
how Inaction itself can ever properly be
described as an accident. It s not an event; it
IS @ hon-event. Inaction is the antithesis of an
accident.”

The appellate division, of the Supreme Courts ===
ofiVictoria, AustraliZiconclUded that A Al Ure s
[0"de'SEMEING®.".". cannot be characterized

as an event or happenlng .... The court

went on to opine that a pilot’s failure to drop

the landing gear would not constitute an
Article 17 accident, but the resulting crash of
the aircraft would.
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~.=_Recovery allowed for the death of an asthma-

=

suffering passenger exposed to second-hand smoke.

= The refusal of a flight attendant to assist a
passenger who requested assistance constituted
“an unexpected or unusual event or happening”
under Saks.

= Both the passenger’s exposure to the second-hand
smoke, and the refusal of the flight attendant to
qisist the passenger, contributed to Husain’s, death.

naction can bean accidentyirrespective of the
mﬁlﬂ as'of intermediate appellate courts in
| ngland and Australia.
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Ihe Australian High
Courtiri
Povay v, Qanias

o Aryays

}/Jr L/ejr); / firl ¢r S0l fOr 19 S

Jco/Jaer JJ-’-'Q no; —u{ru,uive/\ clefine ineg scooe

of Art Mo InSas iEwouldinave mztds e
NSENSENOIANENCOUTS GIUESCIIEN EXOET -IGI’-]-Gf-h_«

the pressurization as. ‘a Happening that 15 Hot - »
Intended.” The system operated /ndependem‘/y of
any actor who could 'have formed an intention to
do an act that had consequences that were not
Intended or expected.

“‘With great respect to the Supreme Court in
Saks, it went too far in insisting that the harm-
causing occurrence must always be ‘caused by
an unexpected or unusual‘eventer-happening
that is external to the'passenger.”

“An omission may.. . . constitute an ‘accident’
whenitis;part of or associated with an action or.
statement. . . . But a bare omission to do

something cannoaconstltute an acc1dent-_~

Sirove Il orelf ance, the absence ofra
NaPPENIAg; MIShap or event may. be an

‘occurrence’. However,depending on the
context, it will not usually qualify as an ‘accident=*

Callihan: “mere _inaction could not constitute an
event or an accident.”



http://www.google.com.hk/url?sa=i&rct=j&q=qantas+airways+photo&source=images&cd=&cad=rja&docid=qFgwTFLh210QqM&tbnid=o5MLLY-4KoEMhM:&ved=0CAUQjRw&url=%68%74%74%70%3a%2f%2f%77%77%77%2e%68%75%6e%74%6c%6f%67%6f%2e%63%6f%6d%2f%71%61%6e%74%61%73%2d%61%69%72%77%61%79%73%2d%6c%6f%67%6f%2f&ei=_7izUa2HOMefkgW_54GIAg&psig=AFQjCNFqTBt9KcQAnSzGub_a37EskMsgUQ&ust=1370819189757110

U.K. Heuse of Lerds in
nra2 Dazo Vain Thnromoosis are Air Traval Groto Liiicfziijor)
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~formulation’ ofthe condltlonswhlch"'ll'lé“d to article 17 iability TheNanguage 6 1hE‘
~ Convention'itself:must-alwaysbe:the starting point. . . . [A] judicial formulation of-the
~.characteristics of an article 17 accident should not, in my opinion, ever be treated as

WA substitute for the'language used in the Convention.

= “['venture . . . to express my respectful disagreement with an approach to
Interpretation of the Convention that interprets not the language of the Convention
but instead the language of the leading judgment interpreting the Convention. This
approach tends, | believe, to distort the essential purpose of the judicial
Interpretation, namely, to consider what “accident” in Article: 17 means and whether
the facts of the case in hand can constitute an article 17 accident.”
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- jurisprudential methodology
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rlerice, irle U.S, Syg
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arre Court's
ajsigliileghof
cident™ in" Husain consttuted iawed:
. Instead of
asking whether the inaction of a flight
attendant was an “unusual or

unexpected event of happening external

to the passenger”, the Court instead
should have asked whether the flight

attendant’s inaction was an “accident.”

Lord Scott observed that two
requirements identified in Saks — that an
event that Is no more than the normal

operation efithe alrcraftm,np{%
onditions, is notian “accident”, a '

Iraccident, the event that caused
the damage must be external to the
passenger — ruled out recovery for DVT.
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ORIENT - XTHEME-UHIEN

DVT ard PTSD

- Neither DV nerPiiSh ce SESHaVesc :lfd-w‘-l'

EXS

the courts, but on sharpT“ﬁlfferem grounds. In
DVT cases, airlines have prevailed because there
was no “accident”. In PTSD cases, airlines have
prevailed where there was no physical injury.

But note the sharp divisions between the analytical
approaches of the highest courts in the United
States, the United Kingdom and Australia. -

The U.S. courts ask whether an'injury eccurring on
board a flight constitutes an “unusual or

unexpected event or happening external to the
passenger.” «

The U.K. and Australian Courts ash ghether inﬁ ‘d
injury was causediby an“accident.

UIS)Stipreme Court concludes that inaction can
constitute an “unexpected event or happening’,

the U.K. and Australian courts conclude that
inaction cannot constitute an “accident.”

These are great ships passing in a foggy night,
hearing only their horns blowing in the distance,
warning of potential collision.







Emotional Damages
é’*"‘y g
S J:F}—‘ Issue ol ethere o c'rJ:lJ J:lrrl clCjes afg
BEEYATeRE has long troubied] COMNONNAVACNISHNNIE
~jursprudence on this issue reflets: @vef fnzjor COfIGarIS
_ (Iythat emotional harm.canaes&it it o EIIEC At
(2) some ar 7S thENPHEEIE ecqr‘ JJVJJ’JJ In arnipctsifel

society; (@) erniotonal damages aie PiiiCulNoRgEESHIER "ﬁ
and (4) Uncer GO0 ymPECEN NS ‘ﬁhr

NS .

econoni L B 5 .,,,, -
Turning tr%al Ajr Law, Collts:
nave ex s trav. 'x;frepa atipres; of tHERNV Al

Conventi@ f%929 hay t‘:m;cluded hat therEpvasiions @ -
discussion, of Vi ether recevery fore otionaljear ages was:k
: contempla{ed by its drafters. ' They also have concluded 2,
. that recovery fofi € e*mcmonal damages‘was not pé‘r’-?ﬁltte

most civil or commoadaw 4_ur|sd|c{|ons,oj-|e to 1929
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«mEESeveral'passengers claimed to have suffered mental distress when their
aireraft, bound for the Bahamas, lost power in all three engines and began a
sharp and terrifying descent. The flight crew informed the passengers that it
would be necessary to ditch the plane in the ocean. Almost miraculously,
the pilots managed to restart the engines and land the jet safely back at
Miami International Airport.

= The U.S. Supreme Court held that Article 17 does not allow recovery for
purely mental injuries. This conclusion was based on the French translation
(interpreting "lesion corporelle” to mean "bodily injury™),and on the primary
purpose of the Warsaw Convention -- limiting liability in order to foster
[,owlthdofdthe infant airline industry. Writing for the majority, Justice Marshall
- concluded:

= — e
== he narrostian corporelledalseNsiconsistent with the
ﬁgﬁg@m@urp 5 contracting'parties'to the Convention: limiting the
ity of air carriers in order to foster the growth efithe fledgling commercial
aviation industry. . . . Whatever may be the current view among Convention

signatories, in 1929 the parties were more concerned with protecting air
carriers and fostering a new industry than providing full recovery to injured
passengers, and we read 'lesion corporelle' in a way that respects that
legislative choice.”



No recovery allowed for emotidfgal distress;

Recovery allowed for all

« emotional distress, so long as bodily injury occurs;

« Emotional distress allowed as damages. for bodily
Injury, but distress may include distress about the
accident; and

gnly emotloii distress flowmg frgmghe bodlly"—-ﬁ-
e

Jack v. Trans World Airlines, Inc., 854 F. Supp. 654 (N.D.Cal. 1994) embraced
the fourth alternative, and has been widely followed
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some direct physical contact which preduc
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harm(e.g., whatiif plaintiff wa omphysicallyas

pruIse, lesion, or broken bones causing emotional
narm?
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= While agreeing?ﬁ‘a ain
Steyn, “would hold thatuifiasr

ord. InsMorrisv. KLI\/I

d by physicallinjury is JJy
ant accidel }r auses

bIe also Lord
Al ury or illness

which in turn causes adverse physical,symptoms, such aSISEKkes;
miscarriages 0 eptlc ul , the threShe|direguirement eifet / lru.m‘j
satisfied.” .

= The issue \-f IEthieRa di6-year old girl could reCeyerfor thexlil
depression SHE A'%rrered diterilveing fondled by anotherpz sse ojeif zlof
flight from Kualadtumpuramsierdam., Lord NichollsWrote, “The ,ﬁr)ra:)
‘bodily | |nJury or ‘lesion CJI‘,JJL:)IJ pRanticle 17 means, S|mp N OryAo rne
passenger’'s body." However; he observed that the brain too; is PANGGIRIE
body, and sometimes SUBJECIONTUIRNENYUESTA stion astophethemtheerainhas
suffered an injury Is a qUESHONIGIIMEVICAREVIUETCE

= The inference is that when medicallSCIENCENIAS ldvrlr eJ
can point to an injury in the bral cal QJrJ Ui ClIRICAIRUEPIESSIO
damages may be recoverable.

= Though Lord Steyn concluded hat Artlcl 17 does neralloWICHERGIECOVENHON;
emotional damages absentyphysical injury, he WJLJJCJ elJlow [ECOVERAUNGEIFING
circumstances: (1) pain and siffering resulting fromisty /JJ el mJ.Jr Y cllel (Z) lis]
cases where there is physi :1] manifestation: 1)f SMeLERZINIEE lurelev,u*]r
ccident causes mental INJLy O lInESSAVRIChRNRUTICANSESIaVEISENIlySICal
mptoms, such as strokes;iiscaniages OIEPHCIIICETSIRIT Eresiola
\\/ reqwrement of bodily'| |njury undertine G NUGHNSISAUSIIE




Accident
Causes:

Bodily Injury
that causes:

Emotional Harm

Emotional Harm
that causes:

Bodily Injury




In an exhaustive review. of the negotiating
histery. of the guestion 6f potential reCeven/. 0 Gouri ofAppealsiin
EmouenAlGaaUESHENGENV GRER]

Coriveriorl, irie couri coricludac irjzii irjare Ehrl]ch V.

WaS 110 cofisansiLls o coriam Udsrsiagiclisle)
eMongithEdElegaies onithe Tssueoihiethier == lm 3

;_e-;—-aﬁ "URGEr WS Gircumstant ‘recovery
should be allowed formental damages.

...~ _The U.S. delegate at the conference
-’“‘éTrbn‘eously-asserted that the state of Article
17 jurisprudence in U.S. courts at the time
allowed recovery for mental injuries even
when such injuries were not caused by
physical injuries, and sought to include
legislative history to the effect that M99 was
not intended to disturb that jurisprudence.
The court held that those views were wrong,
and that prevailing American jurisprudence
required that, to recover for emotional
damages, those emotional damages must

Wwerbeen caused by physical injury. '
e U.S. Circuit Courts of Appeals in R il
rafranca, LIo JJ dndCarmeuhia < || -

recoverable under Article 17, while the
U.K. House of Lords in Morris v. KLM
concluded that they were. Though the U.S.
Supreme Court has not yet had occasion to
rule on the issue, the stage is set for
jurisprudential confrontation yet again
between the Titans of Law.




CONCLUSION

= |ssues of what constitutes an “accident” and
under what circumstances emotional damages
are recoverable under/Article 17 have
proceeded under different: 'Urisprudential paths

in the UK rJ,r%Js{lJ Jelq

» ThZk fpe Mighest QJET’%;F n zillrlree of inese
Wil ential jurisdictions geWe disagreed so
fundalf MJI/ fs o ng.

WS Gl25h of ihefllens doss rot SEiEire well
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